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FAQ: Families First Coronavirus Response Act  

Presented by Cozen O’Connor Law firm 

March 19, 2020 

On March 18, 2020, President Trump signed into law the Families First Coronavirus Response Act 

(FFCRA), sweeping legislation that provides paid leave for millions of Americans dealing with the 

coronavirus. This unprecedented legislation requires applicable employers to provide paid sick 

leave benefits to their employees and significantly expands the Family Medical and Leave Act. This 

practical summary is intended to help all employers understand the obligations and benefits 

required under this new Act. 

WHO IS ELIGIBLE FOR THE NEW PAID LEAVE 
BENEFITS UNDER THE FAMILIES FIRST 
CORONAVIRUS ACT? 

There are two primary benefits offered under the Act:  

(1) Emergency Expansion of the Family Medical Leave Act (Paid Family Leave) and  

(2) Emergency Paid Sick Leave (Paid Sick Leave). 

1) The Emergency Expansion of the Family Medical Leave Act 

Employers with less than 500 employees must allow employees up to 12 weeks of Paid Family 

Leave who are unable to work (or telework) because their child’s school has been closed or the 

child care provider is unavailable due to the coronavirus. To be eligible, employees must have 

worked for at least 30 days and the child must be under 18 years old. Although the first 10 days of 

leave may be unpaid, the remainder of this leave (up to 10 weeks) must be paid at least two-thirds 

(2/3) the employee’s regular rate of pay (not to exceed $200 per day and $10,000 in the aggregate). 
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During the initial 10 days, an employee may elect to substitute any accrued vacation leave, personal 

leave, medical or sick leave for unpaid leave, or an employer may require use of such time. 

2) Emergency Paid Sick Leave 

Employers with less than 500 employees must also provide employees with two weeks (80 hours) of 

Paid Sick Leave to be paid at the employee’s regular rate of pay (subject to certain caps and 

restrictions described below) if the employee is unable to work (or telework) for any of the following 

reasons: 

▪ The employee is subject to a federal, state, or local quarantine order because of COVID-19; 

▪ The employee has been advised by a health care provider to self-quarantine; 

▪ The employee is experiencing symptoms of COVID-19 and is seeking a medical diagnosis; 

▪ The employee is caring for an individual who is subject to a quarantine or who has been advised to self-

quarantine; or 

▪ The employee is caring for a child, if the child’s school has been closed, or the child care provider is 
unavailable. 

Paid sick time is capped at $511 per day and $5,110 in the aggregate if the employee is subject to 

quarantine, has been advised by a health care provider to self-quarantine, or if the employee is 

experiencing COVID-19 symptoms and seeking medical diagnosis. If, on the other hand, the 

employee is simply caring for an individual who is subject to a quarantine or is caring for a child 

whose school or place of care is closed, paid sick time must only be paid at a rate of two-thirds (2/3) 

the employee's regular rate and is capped at $200 per day and $2,000 in aggregate. 

WHO IS AN “EMPLOYER” UNDER THE NEW 
LAW? 

For Paid Sick Leave, a covered employer is defined as any person engaged in interstate commerce 

or in any industry or activity that, 1) in the case of a private entity or individual, employs fewer than 

500 employees, and 2) in the case of a public agency or not a private entity or individual, employs 

one or more employees. Covered employers also include any person acting directly or indirectly in 

the interest of an employer in relation to an employee (as defined in sec. 3(d) of the Fair Labor 

Standards Act of 1938), and any successor in interest of an employer. 
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For Paid Family Leave, an employer is defined as any person employing fewer than 500 employees 

who acts, directly or indirectly, in the interest of an employer to any of the employees of the 

employer; and 2) any successor in interest of an employer. 

I HAVE MORE THAN 500 EMPLOYEES, AM I 
REQUIRED TO OFFER PAID SICK LEAVE TO 
MY EMPLOYEES? 

No. Currently, the provisions of the Act only apply to employers with less than 500 employees. The 

provisions of state and local law still apply, however, so if your work in a state that previously 

required paid sick leave (e.g. California), then those requirements still remain in effect. 

I HAVE FEWER THAN 50 EMPLOYEES, DOES 
THIS APPLY TO MY WORKFORCE? 

Yes, the Act applies to all workforces with less than 500 employees. However, the legislation 

empowers the Department of Labor to exempt small businesses with less than 50 employees if the 

imposition of the Act’s requirements would “jeopardize the viability of the business[.]” 

I AM A SMALL BUSINESS OWNER, HOW AM I 
SUPPOSED TO PAY FOR THIS? 

The Act provides a refundable payroll tax credit to covered employers. Specifically, employers 

providing Paid Sick Leave will be allowed to take a tax credit against payroll taxes in an amount 

equal to 100 percent of Paid Family Leave or Paid Sick Leave wages each calendar quarter (e.g., up 

to $200 per day for each employee qualified for Paid Family Leave, and $511 per day for each 

employee qualified for Paid Sick Leave). 

I HAVE AN EMPLOYEE THAT HAS ALREADY 
TAKEN 12 WEEKS OF FMLA LEAVE THIS 
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YEAR, ARE THEY ELIGIBLE FOR AN 
ADDITIONAL 12 WEEKS OF FMLA LEAVE TO 
STAY HOME WITH THEIR CHILDREN? 

No. The Act does not expand an eligible employee’s FMLA leave entitlement to greater than 12 

workweeks during any 12-month period. Accordingly, an employee that has otherwise exhausted 

FMLA leave during the 12-month period is not entitled to additional 12 weeks of leave under FMLA. 

That said, this employee would still be eligible for two weeks of Emergency Paid Sick Leave under 

the Act, as well as any other available leave under state and local laws or company policies. 

MY EMPLOYEES WITH YOUNG CHILDREN 
ARE REFUSING TO COME TO WORK, IS 
THERE ANYTHING I CAN DO? 

The Act entitles eligible employees to 12 weeks of job protected Paid Family Leave for the purpose 

of caring for a child under 18 years old if the school has been closed, or if the childcare provider is 

unavailable due to the coronavirus. We anticipate many employers will face significant challenges 

managing the workforce in light of this Act. 

MY EMPLOYEES WORK VARIABLE HOURS, 
HOW DO I CALCULATE PAID SICK LEAVE FOR 
MY HOURLY EMPLOYEE? 

For hourly employees that work a varying schedule, the Act requires employers look at the 

preceding six-month period to determine the employee’s average hours. If the employee did not 

work over the six-month period, an employer may take the average number of hours per day that 

the employee would normally be scheduled to work. 

OUR COMPANY ALREADY OFFERS TWO 
WEEKS PAID SICK LEAVE, DO WE NEED TO 
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OFFER AN ADDITIONAL TWO WEEKS OF PAID 
LEAVE? 

Yes. The Act grants eligible employees Paid Sick Leave “in addition to” any preexisting leave 

accrued. Employers are prohibited from changing existing paid leave policies “to avoid being 

subject” to the Act. For example, if an employer’s preexisting policies granted two weeks of paid 

sick leave, then eligible employees would be entitled to a total of four weeks of paid sick leave (two 

from the preexisting policy and two from the Act). 

CAN I REQUIRE MY EMPLOYEES TO FIRST 
EXHAUST THEIR PTO LEAVE BANKS BEFORE 
PROVIDING PAID SICK TIME? 

No. The Act specifically prohibits employers from requiring employees to exhaust their existing PTO 

before using any new Paid Sick Leave 

WHEN WILL THE LAW GO INTO EFFECT? 
DOES IT EXPIRE AFTER THE CORONAVIRUS? 

The Act was enacted on March 18, 2020, and will go into effect no later than April 2, 2020. The Act 

will be effective through December 31, 2020. (Update: It does go into effect April 1, 2020) 

WHAT OBLIGATIONS DOES AN EMPLOYER 
HAVE FOR JOB RESTORATION? DO I HAVE 
TO RESTORE EMPLOYEES TO THEIR SAME 
JOB WHEN THEY RETURN TO WORK? 

Employers with 25 or more employees are required to restore any employee taking leave under the 

Act to the same or substantially same position they held prior to the leave with equivalent pay and 

benefits. Employers with fewer than 25 employees do not have to restore an employee to the same 
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position if: 1) the position held by the employee no longer exists due to economic or operating 

conditions caused by the public health emergency; 2) the employer makes a reasonable effort to 

restore the employee to an equivalent position; and 3) the employer makes reasonable efforts to 

contact the employee if an equivalent position becomes available in the period for one year after 

commencement of Paid Sick Leave. 

WHAT ARE THE CONSEQUENCES FOR 
FAILING TO COMPLY WITH THE FAMILIES 
FIRST CORONAVIRUS ACT? 

The Act states that employers who violate the paid sick leave provisions of the legislation will be 

considered to have failed to pay minimum wages in violation of section 6 of the Fair Labor 

Standards Act, and are subject to the penalties associated with such a violation, including back 

wages, liquidated damages, attorney fees, and court costs. Likewise, employers who discriminate 

or retaliate against employees using these benefits will be in violation of the Fair Labor Standards 

Act. In addition to these statutorily defined penalties, employers could also be subject to the 

penalties provided in the Family Medical Leave Act for noncompliance with the Paid Family Leave 

provisions of the Act, including back wages, liquidated damages, fees, and court costs. 

I CURRENTLY HAVE OVER 500 EMPLOYEES, 
BUT WITH THE EXPECTED TEMPORARY 
LAYOFFS, I WILL HAVE LESS. DOES THIS ACT 
APPLY TO ME? 

If you maintained fewer than 500 employees on the payroll in this calendar year, you will likely be 

required to offer paid leave in accordance with the Act.  We expect the Act to be interpreted broadly 

in favor of application. 

ARE ANY INDUSTRIES OR EMPLOYERS 
EXEMPT FROM THE ACT? 
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Yes. Under the Act, the Secretary of Labor, health care providers, and emergency responders may 

elect to exclude certain employees from the application of the new Paid Family and Sick Leave 

provisions. 

With all of these answers, it is important to note that individual facts may differ, and requirements 

under local or state laws and collective bargaining agreements might impact the ultimate analysis 

described above. 
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Families First Coronavirus Response Act  

Summary by CA HR Services 3-25-2020 

ACT Effective Date: April 1, 2020 

 The Emergency Expansion of the Family 

Medical Leave Act – Paid Leave 

Emergency Paid Sick Leave 

 

ACT summary 

Employers with less than 500 employees must 

allow employees up to 12 weeks of Paid Family 

Leave (consistent or intermittent) who are 

unable to work (or telework) because their 

child’s school has been closed or the child care 

provider is unavailable due to the coronavirus.  

 

The ACT eliminates the standard FMLA 

requirements for an employee to be covered 

(e.g., for this new law, do not need to show 12 

months, 1250 hours, or 50 or more employees 

within 75 miles) 

Employers with less than 500 employees 

must also provide employees with two weeks 

(80 hours) of Paid Sick Leave to be paid at 

the employee’s regular rate of pay (subject to 
certain caps and restrictions described below) 

if the employee is unable to work (or 

telework) for any of the following reasons. 

See Eligibility Requirements. 

Compensation Breakdown Although the first 10 days of leave may be 

unpaid, the remainder of this leave (up to 10 

weeks) must be paid at least two-thirds (2/3) 

the employee’s regular rate of pay (not to 
exceed $200 per day and $10,000 in the 

aggregate). During the initial 10 days, an 

employee may elect to substitute any accrued 

vacation leave, personal leave, medical or sick 

leave for unpaid leave, or an employer may 

require use of such time. 

 

During the 10-day period, an employee may 

elect to substitute any accrued vacation leave, 
personal leave, medical or sick leave for unpaid 

leave or us the Emergency Paid Sick Leave. 

 

RE Employee: Paid sick time is capped at 

$511 per day and $5,110 in the aggregate if 

the employee is subject to quarantine, has 

been advised by a health care provider to 

self-quarantine, or if the employee is 

experiencing COVID-19 symptoms and 

seeking medical diagnosis.  

 

RE Childcare: If, on the other hand, the 

employee is simply caring for an individual 

who is subject to a quarantine or is caring for 

a child whose school or place of care is 

closed, paid sick time must only be paid at a 

rate of two-thirds (2/3) the employee's 

regular rate and is capped at $200 per day 

and $2,000 in aggregate. 

Eligibility Requirements To be eligible, employees must have worked for 

at least 30 days (does not need to be 

consecutive) and the child must be under 18 

years old.  

 

The employee must be unable to work (or 

telework, if made available 

by the employer) due to a need to care for their 

son or daughter 

under 18 years old, if: 

1. The school or place of care has been 

closed, or 

2. The child care provider of the son or 

daughter 

Paid Sick time must be provided by an 

employer to a Part Time or Full Time 

employee who is unable to work (or 

telework) for the following reasons: 

1. To self-isolate if the employee is 

diagnosed with Coronavirus 

2. To obtain a medical diagnosis or care if 

the employee is experiencing the 

symptoms of Coronavirus 

3. To comply with a recommendation of a 

health care provider or public official that 

the employee self-isolate due to 

coronavirus concerns 

4. The employee is caring for an individual 

who is quarantined or advised to self-

isolate 

5. The employee is caring for a son or 

daughter if the school or place of care 

has been closed, or the child care 
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provider is unavailable due to 

coronavirus 

6. The employee is experiencing 

substantially similar conditions as 

specified by the Secretary of Health and 

Human Services 

 

Exemptions for Companies 

under 50 employees 

1. The Act provides for the Secretary of Labor to issue regulations relating to exemption of small 

businesses with fewer than 50 employees from the requirements of Paid Sick Leave 

provisions, when the imposition would jeopardize the viability of the business. STAY TUNED 

FOR MORE DETAILS. 

 

2. An employer of a health care provider or emergency responder may elect to exclude such 

employees from the application of these provisions. 

 

Per Department of Labor: To elect this small business exemption, you should document why your 

business with fewer than 50 employees meets the criteria set forth by the Department, which will 

be addressed in more detail in forthcoming regulations. 

Job Restoration  Companies under 25 employees may be 

exempt 

Other Requirements Notice requirements must be posted and/or to sent to all employees via email. New notice will 

be issued soon. 

 


